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I ARGUMENT
In their brief] Defendants Deutsche Bank as trustee (DB and Morigage

cgistration Systems ("MERS™) (collectively “Defendants™)

Flectronic Re
assert numerous misstatements of law and fact. For example

As the Cummings acknowledge. the Washington Supreme
Court has conclusively rejected their positon. The
Washington Supreme {“‘ourt\‘ rulings in Bain and Brown
hold that the “holder™ of the borrower’s note is entitled to
commence and pumuﬁa a non-judicial foreclosure. Under
RCW 62A.3-301, a “[plerson entitled to enforce an
mstrument means (i) the holder of the instrument.”
Whether the holder of the note is the “owner™ is not a
legally relevant inquiry: rather, “proof of [the status of
holder] is what entitles a beneficiary to enforce a note
secured by a deed of trust. Ownership of the note is
wrelevant.” Tryjillo v. Nw. Tr. Servs., Inc.. 181 Wn. App.
484, 306, 326 P.3d ”()‘i (2014, rev'd on other grownds, 183
Win.2d 820 (2015). The Cummings provide no basis to
disregard this mcmi and conclusive precedent.

Detendants " Reply, at 5 - 6.

‘The precedent is indeed recent, but it is not conclusive. In reality. Who
owns the note? is the only relevant guery. Moreover, Defendants™ claim
that Plaintiffs “provide no basis to disregard this recent and conclusive
precedent” is simply untrue. Plaintifis provide a very strong hasis for
rejecting the recent precedent-—ROW 62A.9A-203¢a). (b). and () and the
historical meaning of the “security follows the note™ legal axiom that it

codifies!

Py v;\

" Defendams” claim that Plaintitfs argue codification of the axiom marcriafiv and
substantialfy changed the axiom (Defiendanns ™ Rephy, at 63 is either an inept xzﬁidingg al
Plaintiff’ position on this issue or a deliberate attempt to distor Plaintilts” position.
Platntls actualiv prove the exact opposite of Detendants” olaim. ROW 625 SA-Z03 ),
(b), anct () faithfully codifies the traditiona meaning of the "seenrily fufiows the nots”
doctrine. Ttis the recent spate of casen. not Plaintiffs, that atterapts 1o meterintly and

substantially change the meaning of the axiony,



As is true in every state in the country, in Washington the state
legislature, not the state supreme court, enacts the laws. The job of'every
court in this state, including the Supreme Court, is to apply laws as written
by the state legislature to facts presented in justiciable controversies that
come before the court. Where the law is clear, the court, regardless of its
beliefs about what the law should be, is obligated to apply the law as
wriften.

Properly read, RCW 62A.9A-203"s meaning 1s crvstal elear: the
right to enforce a deed of trust is transferred only with the transfer of
“ownership” of the note the deed of trust secures. Thus, because RCW
62A.9A-203(a), (b), and (g) contradicts the “holder™ holdings in Bain,
Trujillo, and Brown, those holdings should be ignored by this court in
deciding this case.’

Another example of the numerous misstatements made by
Defendants is found on page 6 of Defendants ' Reply:

The Cummings unsupported argument is that codification
of the rule that “the security follows the note™ in the UCC.
in fact, materially and substantially (and swh silentic)

changed that rule to provide that the security follows only

the transfer of “ownership™ of a note. The Cummings cite
no authority for this meritless argument.

Plaintitls have never argued codification of the “security follows the note”™

doetrine materially and substantially changed the meaning of the doctrine.

" Plaintiffs certainly understand that 7rujidlo is an opinion written by this court. The cour
obviously takes pride in its opinions. But the “holder™ holding in Trujiflo is simply
wrong. This court should not allow its pride. or wrong decisions by the Supreme Court, to
stand in the way ol'making the correct decision in this case.

-



Plaintiffs have never argued the doctrine was changed af ¢/l by the
codification. In fact, Plaintiffs have always argued exactly the opposite:
the correct interpretation of RCW 62A.9A-203 miurrors the traditional
meaning of the centuries-old security follows the note legal axiom. ltis
the recent spate of incorrect judicial decisions that attempt to materially
and substantially change the doctrine.

For centuries the doctrine has meant the seeurity follows the
transfer of owrnership of the note. The seminal U.S. Supreme Court case
on this subject is Carpenter v. Longan, 83 U.S. 271 (1872). Defendants,
after quoting a few lines of Curpenrer out of context, cite the case as
support for their claim that the security follows the transfer of the right to
enforce the note. But when one analyzes the entire case, it is clear the case
stands for the proposition that the security follows the transfer of
ownership of a note.

In Carpenter, defendants, for valuable consideration.” executed a
promissory note to plaintifl’s assignor. On the same date, at the same time,
defendants executed a wortgage to Plamtiff’s assignor to secure
repayment of the debt obligation for which the note was taken as payment.
Carpenter, §3 U.S. at 271, Before the note matured. plamtit! s assignor,
Jor a valuable consideration,” assigned the note and mortgage to plainifi.

Id., at 272,

" Thus. the note was creared and transterred to plaintift™s assignor for o valuable

sicnor to plainttt jor o

consideration. and the note was transierred from plaintitts 4



Two facts should be noted immediately, First, the note was
assigned o plaintiff. As the court is undoubtedly aware, the word
“assignment” is a legal term of art. According to Black’™s Law Dictionary
and thousands of state and federal cases that could be cited. the term
means “A transfer or making over to another of the whole of any property.
real or personal, in possession or in action. or of any estate or right therein
It Includes transfers of all kinds of property (cite emitted), including
negotiable instruments. ... The wanster by a party of all of its rights to
somme kind of property. usually intangible property such as rights ina
lease, mortgage, agreement of sale or a pammrshi‘p."ﬁ (Fmphasis added).
Second, the note was assigned for value. In layman’s terms, the note in
Carpenter was sold to the plaintiff.

The Carpenter note was not paid at maturity: plaintiff sued. /d., at

272. Detendants claimed they had tendered payment and the tender had

~,

been rejected. They also claimed plaintift™s assignor had received a

portion of the payment of the debt obligation und had converted that

valuable consideration. That s, Plaintift puerchased the note and the deed of trast
followed the note.

* Black’s Lavw Dictionary (5" ed. 1997), at 109, A note owner’s transier of the right 10
en/brc@: t/'w nee E B not a transi'cx' c:t‘_c_zv’/ of the nore owper's 1'./';3.:“'er i the note.

ignmen: of the note.

11 of the assignment <*"
8 in ffn nate, See Ru ot .af e Penmanent Editorial

force I“OYL‘ i

Buam m: the Lz il Cade: Appdicacion Lt L omniaretal Cade
(o Selected Issues !xmzfzsm (0 Morvigage Notes {ALLand NCCUSL ’\Emm.mt.vu P, 201 1),
at 11 A person entitled to enforce, who does not own the nate e s entitled 1o enforee. 38
merely a bitl collector.

There is no =\z'(wi\im in Article 3 that suthorizes o persen entitled to enforce o
note 1o entoree the security for that note, Bug there is a provision in Articie 3 that
prohibits a person entitled to enforee. who does not own the nnm tmm enforeing [lu
underlving obligation for swhich the note < taken as payment, See FOH 62453700

G



portion to his own use. /d. The U.S. Supreme Court found it had been
proven that the note and mortgage were assigned 1o plaintift /or value. Id,
This is the context in which the Carpenter court opined. *['he note and
mortgage are inseparable; the former as essential, the latter as an incident.

An assienment of the note carries the mortgage with ir, while an

assignment of the latter alone is a nullity. Id., at 274.

The Carpenter court was talking about a sale of the note, not a
transfer of the right to enforce it. Unless the transfer of the right to enforce
anote accompanies the sale of that note, the transferee becomes nothing
more than a bill collector. In fact. if the truth be known. such a transferee
is not even the “holder” of the note. See RCW 624.94-313.

Defendants use of the above quote from Carpenter as support for
the proposition the security follows a transfer of the right to enforce a note
is meritless. The case does not come close to standing for that proposition.
As demonstrated above, the case supports Plaintitts’ position—the
security follows the sale of « note.

Cuarpenter 1s still good law! Over the ensuing decades. it has been
cited with approval hundreds, perhaps thousands, of times.” The holding in
Carpenter, which rests on the proposition that the security followed the
sale of the note. is codified at RCW 62A.9A-203(«). (b). and (2). That
provision commands that an enforccable ownersiip terest in a note is

transterred onfv if. among two other considerations. va/fue is given for the

" Not that approval of any Jower court is needed. The US. Supreme Court is the supreme
judicial authority in the country.



note. RCW 624.94-203¢a) and (hi. And only after an enforeeable

ownership interest in the note has been transferred is an enforceable
ownership interest in the security for the note (the deed ol trust)
transierred, RCW 624.94-203(¢g).

No evidence has ever been presented in this case that the note was

7

assigned. No evidence has ever been presented in this case that the note
was transferred for valwe. As a result, there is po evidence DB ever
obtained an enforceable ownership interest in the deed ol trust. Without
that interest, Defendants cannot lawfully be permitted to toreclose.

Citing provisions of Article 3 to prove DB has the right to enforce
the note is not enlightening: it is misleading. This case is not about the
right to enforce the nose: it is about the right to enforee the deed of trust,
which is a separate and distinet right from the right to enforce the note.
This separate right has separate and distinet requirements,

Unlike the right to enforee the note, one of the requirements for
entorcing the deed of trust is that vou must be the owner of the right 1o
repayment that the deed of trust secures. This is because the deed of trusi,
by its unambiguous terms. secures the right of repavment of the debt to
only one person in the world: the Lender (1.e.. the owner of the debt
sceured by the deed of trust) (or the Lender's suceessor or assignj!

The holder of @ note sccured by a deed of trust who docs not own
the note he holds 1s not the Lender or a suceessor or assign of the Lender.

Hence. the holder of a note secured by a deed of trust who does not own



the note he holds cannot possibly be a party to the deed of trust that
secures the note,

By what legal principle is & noteholder who 1s not a party 1o a deed
of trust contract authorized to assert the “power o sale” in that contract?
Washington courts have routinely held homeowners are not permitted to
challenge the legality of assignments and pooling and servicing
agreements precisely because homeowners are neither parties to nor third-
party beneficiaries of those agreements and therefore may not assert rights
under those agreements. Why then do the same courts permit noicholders
who are not owners--or successors or assigns of owners--of the notes they
hold (and who therefore are ot parties to oy third-party beneficiaries of

the deeds of trust that secure those notes) to exercise the power of sale
clauses in those deeds of trust?

The answer 1s not because the Washington Legislature gave
noteholders that right in the DTA. It did not grant such a right 1o non-
owner noteholders in the DTA, RCW 61.24.030(7)(a) requires the trustee
to have prool that the person claiming to be the beneficiary of the deed of
trust is the “owner™ of the note. Numerous othe 1sions of the DTA

contain the same requirement. By the way. the same requirement—

Fovye

ownership ol the note--is contained in the deed of must itseld Additiona
the same requirement-—ownership of the note--is codified a1 RCW

2A9A-203. Finally, the centuries-old security follows the note doctrine

embodies the same reguirement.

~3



To date. Washington courts have ignored all of this evidence.
Whether today or in the near future, that will change. It has to. On this
issue, with all due respect, the courts are simply wrong.

"

Washington courts justify their ignorance of the “ownership
requirement in various provisions of the DTA by elaiming the “holder”
and “owner” language in RCW 61.24.030(7) cannot be reconciled. This
claim is true for Washington courts only because they begin the analysis of
the question with the pre~conceived conviction that the noteholder has the
right to enforce the security for the note {one of only two passible answers
to the question the analysis is supposed to answer), the very question the
analysis 1s supposed to determine.

If one instead starts the analvsis with no preconceived convictions,
it is easy to reconcile the “holder™/“owner” language in RCW
61.24.030(7}. One merely has to recognize that the “holder” and “owner™
of the note and “beneficiary of the deed of trust™ must all be the same
person. Then the entire DTA makes sense.

Yes, Platntiffs” position results in the mere holder ol a note not
being entitled to foreclose. But that 15 as it should be. Why should
someone who has no interest in a secured note (Indeed. someone who may
even have stolen the note) be entitled 1o enforce o deed of wust that gives
the enforcement right to the oveaer of the right to repayment of the debt

the deed of trust secures”

s



I'he court is obligated to reconcile provisions of a statute if it 1s
reasonably possible to do so. Mason v. Ga.-Pac. Corp.. 166 Wi, App. 859
(2012). It is very simple to reconcile the owner/holder language in the
DTA. One simply has to avoid starting the analysis with the preconceived
notion that a non-owner holder of a secured note must be allowed to
enforce the security for the note.

By the way, under RCW 62A.9A-203(a). (b), and (2). to be entitled
to enforce the deed of trust, the beneficiary of the deed of trust must be the
“owner” and “holder™ of the note.” The only place where the beneficiary
of the deed of trust need not be the owner of the note is in Washington
courts.

Yes, it is possible for the legislature. under certain circumstances
that don’t exist in this case, to enact legislation that materially alters the
terms of a private contract. But the Washington Legislature did not do that

in the Washington Deeds of Trust Act ("DTA™). RCW 61.24.030(7){(a)

1/

" Defendants” claim RCW 62A9A-203(g) 15 unrelated to 9A-203(a) and (b). This claim
is silly. RCW 62A.9A-203 is o section of RCW Chapter 62A.9A. Each subsection of
RCW 62A0A-203, (a) through (i), is related to cach of the other subsections of 9A-203,
That is why subsections () through (i) are all under 9A-203. RCW G2A9A-203(g)
attaches an ownership (security) interest in a deed of trust at the same moment
that an ownership (security) interest attaches to the right to payment (e, the
promissory note) the deed of trust secures. A promissory node is a vight to
payment. RCW 624.94-102(a)(63). The torm “collateral,” as used in RCW
62A.9A-203(a) and (b) includes a promissory note that has been sold. RCH
02A4.94-102(c)(12)(B). Thus, 9A-203(a) and (b). when talking about “collateral,”
are talking about a richt (o puyment that has been sofd. What other “right to
payment” do Defendants think 9A-203(g) is referencing other than the vight 1o
payment discussed in 9A-203(2) and (b). the section (o which 9A-203(a), (b), and

ludicrous.



In other words, as Plaintiffs have asserted from the beginning of
this litigation, the security follows the note doctrine has always meant the
security follows rhie sale of a note.” Until lawyers began to make, and
judges, for whatever reason, began to accept, the bogus notion that the
security follows the transfer of the right to enforce the note. the security,
historically, had never followed the transfer of the right 1o enforce the
note.

Y CONCLUSION

For the reasons listed herein above, the court should reverse the trial

court’s dismissal of Plainti{{"s lawsuit and remand the case to the trial court

for trial on the regular court calendar.

Respectiully submitted,

JAMES AL WEXLER

Jammes A, Wexder, Attorney for
Plaintifts/ Appellants

TThink for 2 moment. Uinder the cownts” formulotion, a thiel who holds a blank endorsed
note that s secured by o dmc_l ai frust is legally entitled to foreciose i the note is
dishonored. While there is a very good reason——Hauidity of the secondary market for
promissory notes—to aliow a thief 1o enforce a blank endorsed note, there is no good
reason to allow a thief to legally enforce a deed of trust, There s no market, sccondary or
otherwise, for deeds of frust. These facis aloue should be &l anyong necds winow (o
know the holder of a secured note that the holder does owan i3 not entithed to enforee the
deed of trust

10
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